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A Treatise on Extraordinary Relief in Equity and at Law. 
By Thomas Carl Spelling. Boston, Little, Brown & Co., 1893. 

— Two vols., cxlv, xix, 1795 pp. 

Law of Mandamus. By S. S. Merrill, of the St. Louis Bar. 
Chicago, T. H. Flood & Co., 1892. — lxix, 473 pp. 

A Treatise on the Law of Certiorari at Common Law and under 
the Statutes. By George E. Harris, of the Washington, D.C., 
Bar. Rochester, The Lawyers' Cooperative Publishing Co., 1893. 

— xlix, 581 pp. 

Perhaps no branch of legal literature has shown so great activity 
within the last two years as that relating to the law of extraordinary 
relief. Within this period there have appeared three books upon 
this important subject. It would be well if as much could be said 
of the quality as of the number of the books which have appeared. 

Mr. Spelling is already known to the legal profession as the author 
of a treatise on the Law of Private Corporations. What strikes the 
reader at first on opening his latest work is the fact that a single 
treatise should undertake to deal with such distinct subjects as 
extraordinary relief in equity, and extraordinary relief at law. Still, 
this arrangement enables the student of the law to have at his 
command, in the compass of a single work, the general principles, 
together with the cases upon which they are based, relating to one 
of the most important subjects in the whole domain of public law, 
namely, the remedies which the law offers to the individual against 
the unwarranted and illegal action of the officers of the adminis- 
tration. 

On the other hand, it is very unsatisfactory to find so general a 
title as "extraordinary relief" chosen for a book which, on the 
equity side, treats only of the bill of injunction. While equitable 
relief and what are usually known as extraordinary legal remedies 
have enough in common, certainly in so far as they are directed 
towards officers of the government, to admit of their being properly 
treated in a single volume, it is certainly very questionable whether 
"extraordinary relief in equity" is a proper title for a monograph 
on the injunction. Almost all the equitable remedies are to be 
regarded as extraordinary; and while, as the author says in his 
preface, the injunction is by far the most important of these, at the 
same time, the others must certainly be regarded as extraordinary 
in the sense in which that term is used in the book before us, 
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namely, as remedies which may not be made use of where the 
ordinary legal remedies open to the individual are adequate. 

No such criticism, however, is to be made of the second part of 
the work, which is devoted to the extraordinary legal remedies. In 
this are treated with great fullness the important writs of habeas 
corpus, mandamus, prohibition, quo warranto and certiorari. This 
is a complete list of the extraordinary legal remedies which the 
individual has most frequently occasion to use. Moreover, as to 
the writ of certiorari the book contains the first satisfactory treat- 
ment which has ever been laid before the public. In the excellent 
work of Mr. High on Extraordinary Legal Remedies, which was, up 
to the time of the appearance of the work before us, the best book 
on the subject, the writ of certiorari was conspicuous by its absence. 
Mr. Harris's work on the Law of Certiorari, noticed below, contains 
so many of the faults of the ordinary legal treatise that it cannot be 
compared, in any way, with what is presented in Mr. Spelling's 
volumes on the same subject. Indeed, as a whole, the latter work 
is much more thoroughly thought out than is the ordinary legal 
treatise, and the cases, though presented in great numbers, seem 
generally to be chosen with discrimination. 

At the same time, it is to be noticed that Mr. Spelling has a bad 
habit of stating a principle of law too absolutely, and of leaving the 
reader unaware of the decisions which limit the principle until they 
are referred to and considered in other portions of the work. Thus 
on page 1202 he says: 

Mandamus lies to federal officers below the President to compel the 
performance of mere ministerial duties, clearly imposed by act of Congress, 
to the same extent and subject to the same limitations as in the case of 
state officers charged with the performance of ministerial functions. The 
general jurisdiction is vested in circuit and district courts. 

While on page n 12 we find : 

The principle was early recognized in the federal courts that the writ can 
only be granted in aid of an existing jurisdiction, and in cases where its 
employment is necessary to the exercise of powers already conferred by 
law. Undoubtedly Congress may confer upon the circuit and district courts 
of the United States original jurisdiction to issue writs of mandamus, but 
such power has never yet been conferred, and the jurisdiction of these courts 
is strictly limited in the use of this extraordinary remedy to cases in which 
it is necessary in aid of jurisdiction already acquired. 

As every one knows, the latter is the correct statement of the rule 
of law as to the jurisdiction of the circuit and district courts of 
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the United States. The first statement Mr. Spelling endeavors to 
support by the citation of the case In re Vintschger, 50 Federal 
Reporter, 459, which holds, however, directly the contrary, namely, 
that the circuit courts may not issue the mandamus except in aid of 
an already acquired jurisdiction. 

Again, in discussing the writ of quo warranto, he says, on page 
1466, that an information will not "lie against a municipal officer 
for the purpose of testing the legality of the charter [of a corpora- 
tion], since the courts will not permit a charter to be declared 
invalid in a collateral proceeding to which the corporation is not a 
party." No qualification is made of the rule, and no citation is 
made of cases in support of it. But on the very next page we find 
a statement that quo warranto is a proper remedy, when used against 
town officers for usurping franchises on the ground that the organ- 
ization of an alleged township is invalid ; while on page 1534 it is 
said, citing People vs. Carpenter, 24 N.Y., 86: "The question of 
the legal existence of a town in a proceeding involving a town office, 
and the consequent legal existence of the office, may be properly 
raised and decided." Of course, both these statements are in a 
way true ; but at the same time it would seem as if it were the 
function of the text-book writer to reconcile them, or at least to 
state the rule to be deduced from them in such a way as to avoid 
contradictions. 

Finally, while we do not expect in a law book the best literary 
style, we have a right to object to such expressions as those to be 
found on pages 946, 947, where it is said that much judicial learning 
and text-book discussion have been " obsoleted " by the passage 
of a particular statute, and that it would not be possible to 
"synopsize" the judicial learning growing out of certain compli- 
cated questions. 

But, apart from these defects, which are very largely of form 
rather than of substance, Mr. Spelling has done a great service 
for the profession by the writing of these volumes ; for, in general, 
the subject matter is stated with clearness and precision, and the 
cases which he has collected seem to be in large measure new, or 
such at any rate as have not received great attention from former 
writers upon the same subject. One point of excellence in par- 
ticular should not be omitted in any mention of the work, namely, 
the references which are so continually made to such collections of 
decisions as the American Decisions and the American Reports, and 
also to the collections contained in the " Reporter " system. 
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The work of Mr. Merrill is confined to a single one of the means 
of extraordinary relief at law, namely, the writ of mandamus. The 
author devotes considerable space in the initial chapters to the 
definition and history of the writ, and to such general subjects as 
its scope in respect to public rights and public officers, and the 
general principles which govern its issue. In subsequent chapters 
he treats of the discretion of the court in issuing the writ, and then 
goes on to speak of the special applications of the writ, as, for 
example, its issue against the state, against the executive and legis- 
lative officers of the government, and in such special matters as 
public corporations, private corporations and canvassers of elections 
and courts. Later on he considers what courts may issue the 
writ, and treats of the relations between the federal and common- 
wealth courts and officers as to the issue of the writ, of parties to 
mandamus proceedings, and of the pleadings and practice in such 
proceedings. 

The book, as a whole, is systematically arranged and well written. 
It is of particular interest to the practitioner and the student of 
these subjects, in that it calls attention to the later cases, and 
analyzes a good many cases which have not received sufficient 
attention in earlier works. Beyond this, however, it has not mate- 
rially advanced our knowledge of the subject, and it does not seem 
likely to displace the excellent work of Mr. High from the position 
of preeminence so far as he has treated of mandamus. 

It is not possible to speak as well of Mr. Harris's work on the 
Law of Certiorari. Mr. Harris had one of the most favorable 
opportunities which an author could desire. There was no separate 
treatise upon his subject, and of late years, with the demand for 
a more extensive judicial control over the acts of administrative 
officers, that subject has assumed great importance. Hitherto, all 
that could be found upon the writ of certiorari was contained in 
various digests of the law and works upon practice. No one had 
attempted to treat even cursorily, except in this way, of the compli- 
cated questions which arise in connection with this writ. Such an 
opportunity does not often fall to the lot of a legal writer at the 
present time ; but Mr. Harris has not utilized it as one might 
reasonably have wished. While, in the present state of the law 
upon the subject, it would not perhaps be fair to demand of the 
first man to attempt its systematic treatment a completely successful 
and satisfactory treatise, still one who places before the public a 
work upon so important a topic ought to have devoted sufficient 
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time and intelligence to the matter to have made his work, at any 
rate, a step in advance. Mr. Harris, however, has done little more 
than take from the digests in which the cases have been collected, 
the various summaries of the decisions, and put them in an order 
hardly less available for the reader than that in the digests them- 
selves. There are few books in which the logical connection 
between the sections, and even in many cases between the para- 
graphs, is more difficult to find. Thus, under "Municipal Corpo- 
rations," we find such irrelevant matters as the issue of a certiorari 
in the case of the assignment of a certificate of membership in a 
cotton exchange; in the case of a receiver appointed for a bank 
by one of the state courts ; to review an order of a state superin- 
tendent of education ; to review the revocation of the certificate of 
a pharmacist ; and to vacate the resolution of church trustees in 
regard to a church pew. Again, in the chapter on the assessment 
of taxes, we find cases of the issue of the writ to quash a con- 
viction ; on suggestion of diminution ; to review an order abating 
a nuisance ; to review the revocation of an excise license, etc., etc. 
It would be tedious to enumerate all the instances of illogical treat- 
ment and faulty classification. It is useless to attempt to read the 
book through. The mind becomes bewildered with the multitude of 
unconnected facts which it is forced to consider. 

In the portion of the book which purports to be devoted to 
general principles, it is difficult to find much more than a discon- 
nected statement of particular applications of the writ. The author 
seems to have failed completely to grasp the fact that originally the 
writ of certiorari was issued merely to bodies not acting in accord- 
ance with the common law. An understanding of this is necessary 
to a complete understanding of the writ, and to distinguish it from 
the writ of error. It is needless to say that the work does not 
notice in any way the development which has been going on in the 
application of the writ of late years in this country. Such a book 
as this is really discouraging to those who are hoping for a scientific 
treatment of the law. R T Goodnow. 

De la Liberte" Politique dans VEtat Moderne. Par Arthur 
Desjardins. Paris, E. Plon, Nourrit et Cie., 1894. — xv, 
36S PP- 

This is in my judgment one of the most remarkable books which 
has appeared in the French literature of political science during the 
last half century. In fact, it is in spirit rather English or American 



